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DECLARATION OF TRUST'AND RESTRICTIONS OF
HERITAGE PATIQ HOMES
& nad .
ILM“J'Hnuqn Qs HERITRGE ’?n1end&u/ fahr# =2 i

DECLARATION made this 2O+ day of November 1975, by

HERITAGE INVESTMENT COMPANY, a generxral partnership herein called
the "Developer™, for itself, its successors, grantees and assigns.
ARTICLE I — STATEMENT OF INTENTION AND PURPOSE

1.1 Purpose. The rurpose of this instrument is to provide
a method for the common ownership, maintenance, use and control
of the land herein described And the improvements to be constructed
thereon. This Development is not a condominium and therefore is not
subject to or governed by the pProvisions of Chapter 448 of the Re-—
wvised Statutes of Missouri, 1969, as amended.

1.2 Declaration. Developer hereby declares that the Devel-

opment and every part thereof is held and shall be held, conveved,
devised, leased, rented, encumbered, wused, occupied.and imprqved

and otherwise affected in any manner subject to the provisions of
this Declaration, each and all of which provisions are hereby de-

1

clared to be in furtherance of the genexral pian and scheme of X
common ownership referred to herein and are further declared to- 7
be for the benefit of the entire Development and every part there-
of and for the benefit of each owner. All provisions hereof shall
be deemed to be covenants running with the land of as equitable
servitudes as the case may be, and shall constitute benefits and
burdens to the Developer, its successors and'aésigns, and to alli

parties hereafter owning any interest in the Development:.

ARTICLE II ~ DEFINITIGONS

2.1 Definitions. The terms used herein shall have the fol-
lowing meanings: | o

2.2 "Developer” means Heritage Investment Compaﬁy,.a
general partnership in the State of Miésouri, togéther with its

successors and assigns.
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2.3 The Development. The "Development" means that_tract of
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land described on Exhibit "A"®attached hereto and made a part

hereof by reference together with all improvements constructed

or to be constructed thereon and any other land, improvements,

easements, or interest+s therein that may hereafter be made sub-

Ject to this Declaration by express reference in separate instru-

ments hereafter to be recorded in the St. Charles County Records

orx any other personal property or contractural rights or other

Property that may hereafter be sold, assigned or transferred to

the Owners or granted for the benefit of the Owners. I£ the.

Developer exercises the right granted it under Sections 15.1 and

19.1, any additional land made subject to this instrument shall

also be included as part of said Development.

2.5 Common Elements. "Common Elements®™ shall be all the

parts of the Development not included within the unit boundaries.

2.6 Shared Flements. "Shared Elements" means all utility

ﬁipes and conduits and other building elements serving more than

one Unit.
V2.7 Unit. "Unit" means an individual

improvements constructed therecon including,

a townhouse structure.

lot together with the

but not limited to,

Certain Units may have garages which are not constructed

on the lot on which the townhouse structure
serves is constructed. In such event, such
ated on a separate of Heritage indicated by

Lot"” bearing the same lod numberx as the lot

which such garage
garage shall be situ—
the designation "Garage

on which the townhouse

served by such garage is constructed. All such lots, togethexr with

the garage constructed thereon, shall be conveyed jointly as part

of the Unit bearing t+he same numerical lot designation as such

"Garage Lot"Y™.

2.8 Owner. "Owner" means any bperson or other legal entity,

including Developer, at any time owning a Unit. The term "Ownexr"

<

shall not refer to any mortgagee unless such mortgagee has acguir—

-




pook {17 rec 1764

ed title pursuant to foreclosure or'any proceeding in lieu of fore—
closure.

2.9 Mortgage. "Mortgage" means any mortgage, deed of trust,
or other security instrument by which a Unit or any part thereof
is encumbered excepting any security instrument effecting personal

property orxr chattels.

2.10 Mortgagee. "Mortgagee" means any person named as +the

Mortgagee or beneficiary under any Mortgage under which the in-
terest of any Owner is encumbered, or any successor to the interest
of such person under such Mortgage.

2.11 Association. "Association” means the Heritage Residents

Association, a Missouri not-for-profit corporation.

2.12 Master Indenture. "Master Indentuxre" is the Declaration

of Prust and Restrictions of Heritage recorded in Book
at Page of the St. Charles County Records.

2.13 Majority of +the Unit Oowners. "Majority of the Unit

Owners" means the owners of more than fifty percent (50%) in the
aggregate of Units in the Development. Garage lots shall not be
counted as a separate Unit.

i
2.14 Board of Managers — Y"Board of Managexrs"” means that

group of six persons elected in accordance with the pProvisions
of Article XIV hereof to manage the Development.

2.15 Assessment Share. "Assessment Share" means that prart

of an assessment payable by an individual Unit Owner which shall
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be determined by dividing the total assessment by the total number
of Units completed and sold for initial occupancy at the time any
assessment 1s made.

ARTICLE III -~ HNHATURE AND INCIDENTS OF OWNERSHIP

3.1 Estates of an Cwner. The Development is hereby divided

into Units each consisting of a fee simple interest in a Unit.
Subject to the limitations contained in this Declaration, any owner
shall have the non-exclusive right to use and enjoy the Common
Elements and the Shared Elements and =hall have the exclusive
right to use and enjoy his Unit, subject to +the easements and othex
rights herein reserved to the Board of Managers and other Uniﬁ
Oowners.,

3.2 Title. Title to a Unit may be held or owned by any en-
tity and in any manner in which title to any other real property
may be held or owned in the State of Missouri, including, but
without limitation, 9joint tenancy and tenancy in' common.

3.3 Inseparability. No part of a Unit may be separated

from any othexr part thereof during the period of ownership pre-
scribed herein, and each Unit and any rights appurtenant theroto
shall always be conveyed, devised, encumbered, and otherwise af-
fected only as a complete Unit. Every gift, devise, bequest,
transfer, encumbrance, conveyance or othexr disposition of a Unit
or any part thereof shall ie construed to be a gift; deviée, be—
gquest, transfer, encumbrance, or conveyance, respectively} of the
entire Unit, together with all appurtenant rights created by law
or by this Declaration.

2.4 The Common Elements. Fee simple title to the Com-—

mon Elements or part thereof may from time to time be conveyed by
the Developex to the Board of Managefs by separate conveyvance of 7
record which areas may in such conveyances be described by metes -
and bounds, or by reference +o this instrﬁment as thé "Commbn .

Elements"” of Heritage Patio Homes oxr by any other means of descrip—

tion that the Grantor thereof may choose. The title to each'paft of

—4—
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the Common Elements so conveyed by express grant Ffor the benefit

of the Owners shall be vested in the Board of Managers and their
successors under this instrument for a period of seventy—Ffive (75)
years from the date of the recodrding of this Declaration. At the
expiration of such in%tial seventy—five (75) year period, fee
simple title to such land shall then vest in the record Owners
{(regardiess of the‘number of separate plats or tracts of land

which have from time to time been made subject to this Declaration)
as tenants in common, but the rights off such ten&nts in common shall
be only appurtenant to and in conjunction with the ownership of a
Unit, and any conveyance or change in ownership of any Unit shall
carry with it ownership in such Common Elements so that none of

the Owners of Uniﬁs shall have such rights of ownership so as to
pPermit conveyance to be made of an interest in the Common Elements
exXxcept as an incident to ownership of a Unit; and in the event any
conveyance is made of any Unit without any mention of ownerghip in
such Common Elements, it shall be conclusively presumed that the
conveyance was intended to and did intend to include the conveyancea
of such interests in sugh Common Elements.

a. In the event the majority of Owners shall desire o
extend the term of the ownership of such Common Elements by the
Board of Managers beyond the initial seventy—£five (75) year period
specified above, such Owners may, by writtén instrument recorded
in the St. Charles County Records, extend +the initial term of
ownership for additional terms of twenty—-five (25) vears each,
provided that such written instruments are recorded prior to the
expiration of the original term or extended term, and the ownership
by the Board of Managers of such dommon Elements heretofore described
shall thereupon continue for additional beriods of twenty-five
(25) vyvears from the date of expiration of the initia% term or ex-—
tended term as the case may be. Upon the expiration of a term in

which no written instrument has been recorded extending such term

s T
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of ownership, the title to such Common Elements shall vest in the
record Owners as praovided in this paragraph.

L. In the event that title to the Common Elements shall
at any time become wvested in the Owners of Units, no Owner may
bring any action for partition thereof and the acceptance of a con-—
veyance of a Unit by any Owner shall constitute a waiver on the
prart of such Owner and his heirs, representatives, successors and
assigns of any right to maintain any action for partition of the
Common Elements.

3.5 Easement across Common Elements. Each Unit Owner is

hereby granted an easement of ingress and egress across the Common
Elements of the Development conveyed to the Board of Managers.

3.6 Easements for Encroachments. If any part of the Common

Elements encroaches or shall hereafter encroach upon a Unit or
Units, an easement for such encroachment and Ffor the maintenance
of the same shall and does exist. If any part of a Unit encroaches
or shall hereafter encroach upon the Common Elements, or ;upon an
adjoining Unit or Units, an easement for such encroachment and
for the maintenance of the same shall and does exist. Encroach—
ments referred t§ herein include, but are not necessarily limited
to, encroachments caused by error in the original construction

of any Building, by error in an Plat, by settling, rising, oxr
shifting of the earth, or by changes in position caused by repair
or reconstruction of the Unit or any part thereof,

3.7 EBasements of Access for Repair, Maintenance and Emer—

gencies. Each Unit Owner shall have an easement in cbmmon with the
Owners of other Units to use any pipes, wires, ducts, cables, con-
duits, public utility lines, structural components and oﬁﬁer building
elements located in any of the other Units and serving his Unit.
Each Unit shall be subject to an easement in favor of the Owners

of othexr Units to use any pipes, wires, ducts, cables, conduits,
public utility lines, structural components and building ele-—

ments located in such Unit and servinglother Units. The Board of
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Managers, its appointees, emplovees or agents, shall have the right
of access to each Unit to inspect same and remove violations there-—
from and to inspect, maintain, repair or replace any Shared Ele-
ments contained wholly or partially therein. 2Ll property shall

be subject to a perpetual easement to the Board of Managers, its
appointees, employees or agents, for ingress and egress to perforﬁ
its obligations and duties reguired by this Declaration and By- -
Laws. Should it be necegsary to enter a Unit to inspect and re-
move a vioclation or to inspect, maintain, repair or replace any
Shared Element the appointees, employees or agents of the Board

of Managers shall be entitled to entrance by exhibiting to the
Unit Owner or occupant an order £rom the Board of Managers. Such
entfy shall be made with as little inconvenience to the occupant

as practicable, but Unit Owner and/or occupant shall not unreason—
ably interfere with such necessary entry. Forced entry, deemed
necessary by the Board ©f Managers, shall not subject the Board

of Manadgers, its appointees, emplovees or agents to trespass, bu?
any damage to the Unit as a result of forced entry or as a result
of any repair of a Shared Element from within the Unit shall be
repaired by the Board of Managers as part of the common expense.

In the event any Unit Owner or cccupant shall fail to provide ac—
cess to the Unit as herein provided, the Board of Managers may (in
addition to exercising other lawful remedies) obtain an Order of
Court for such access, and the costs and reasonable attorney fees
shall be taxed against the Unit Owner ©x occupant. In the event
any Unit air-conditioning compressor or other mechanical equipment
is located in any part of the Common Elements, the affected Unit
Owner and his authorized agents or employees shall have a perpetual
easement to use the site thereof for such pPurpose and for the main-—

tenance and repair of such air-conditioning compressor or other

mechanical equipment.

3.8 Utility Rasements. Easements may be shown on plats of

land hereafter recorded in the St. Charles County Records, which
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tracts of land are made subject to this Declaration by express
instrument hereafter to be recorded, for sanitary and Storm sew-

ers, and electricity, gas, water and telephones and for all other
Public utility purposes including the right to install, lay, main-
tain, repair and replace water mains and pPipes, sewer lines, drain-
adge, gas mains, telephone wires and equipment and electrical conduits
and wires over, under, along and on the portions of the Common Ele—

ments.

3.9 Party Wall Easement. Any wall between two Units is

hereby declared to be a party wall for the joint use and benefit
of the Owners of Units on both sides thereof and both such Owners
are granted the right and easement to use such party wall for the
purpose of maintaining the structurai integrity of each Unit and
for repairing and maintaining each such Unit and any gas, electric,
water, sewerxr lines or other appurtenances thereto. No Owner shall
make any use of a party wall which would lessen its strength oxr
efficiency or impair any rights of the adjoining Unit Owner therae-—
to. Subject to the rights and obligations of the Board of Managers
to maintain the Shared Elements as herein provided, any Unit Owner
who sgall make use of a party wall for the maintenance or repair
of his Unit or any appurtenance theretce shall have the obligation
to repair and replace such Party wall in as good condition as 1t
was prior to such repair or maintenance work.
ARTICLE IV - MAINTENANCE AND ALTERATION OF UNITS

4.1 The Board of Managers shall have the sole and exclusive

right and duty to maintain, repair and replaces
a. The outside walls of the Building of which +the
Unit is a part and all fixtures on the exterior thereof, load
bearing columns and load bearing walls, the roof and roof trusses,
and any footings and the foundation slab, and
" b. A1l shared elements.
. Notwithstanding the above proﬁisions, the:Board_of

Managers shall not be obligated to maintain, repair or replace any
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part of a Unit which has been damaged or caused to deteriorate by
the negligent act or omission of a Unit Owner or an occupant of a
Unit or by an agent, employee, licensee or invitee of a Unit Owner
oxr occupant. If, however, the Board of Managers elects to repair
or maintain or replace any part of a Unit so caused to be damaged
or deteriorated as defined in this sub—-paragraph, the cost therae-
of zshall be charged by the Board of Managers to the Unit Owner as
a special assessment.
4.2 The responsibility of a Unit Owner shall be:

a. To maintain, repair and replace at his expense aill
portions of his Unit except the portlons to be malntalned, repaired
and replaced by the Board of Managers, including the furnace, air—
conditioning unit, hot water heater, conduits, ducts, Plumbing,
wiring and any other mechanical equipment furnished directly for
the benefit of an individual Unit.

b. Not to paint or otherwise decorate or change:the
appearance of any portion of the exterior of a Unit; Provided however,
that a Unit Owner shall paint, maintain, repair and replace, if
necessary, any structural or decorative gridwork, lathing, or other
covering over the patio of a Unit.

c. To maintain any flower beds or landscaping installed on
any such Owner's lot except such landscaping as may £rom time £o
time be installed by the Developer or the Board of Managers.

d. Not to plant or install any landscaping other than
on his own lot without the express written consent of the Board of
Managers and, if such consent is given, thereaftier to maintain
such landscaping or other Planting materiails.

e. To promptly report to the Board of Managers any
defect or need for repair +he responsibility for which is that
of the Board of Managers.

4.3 ‘Except as elsewhere reserved to the Developer, ﬁeither

a Unit Owner nor the Board of Managers shall make any alterations
%

-0
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in the portions of a Unit or bdilding which are to be maintained
by the ﬁoard of Managers, or remove any portion thereof, or make
any additions thereto, or do anything which would jeopardize the
safety or soundness of the builiding, or impair any easement, with-—
out first obtaining approwval in writing of Owners of all Units

in which such work is to be done and the approval of éhe Board

of Managers. A copy ©of plans for all of such shall be filed

with tﬁe Board of Managers prior to the start of such work and,

if required by law or ordinance, such plans shall be prepared by
an architect 1icenséd to practice in this State.

- ARTICLE V - MECHANIC'S LIEN RIGHTS

5.1 Mechanic's Liens. No labor performed or materials fur—

nished for use in connection with any Unit with the consent or at
the regquest of an Ownér or his agent or subcontractor shall create
any right to file a statement of mechanic's lien against thé Unit
of any ther Ovmenr not'expressly consenting to or regquesting the
same (in which event the consent of such other Unit Owner's mort—
gagee shall alsoc be reguired) or against any interest in the Com—
mon Elements. Each Owner shall indemnify and hold harmless each
of the other Owners from and against liability or loss arising
from the claim of any lien against the Development Unit, or any
part thereof, of any other Owner for Llabor pPexrformed or for mater—
ials furnished at the regquest of such indemnifying Ownex. At the
written request of any Owner the Board of Managers shall enforce
such indemnity by collecting from the Owner of the Unit on‘which
the labor was rerformed and materialsrfurnished the amount neces—
sary to discharge any such lien, includiﬁg all costs incidental
theretce, and obtaining a discharge of the lien. Such collection

shall be made by a special assessment.

. ARTICLE VI -~ RESTRICTIONS

6.1 Residential. Each Unit shall be used for single family

residential purposes only, and no trade or business of any kind

may be carried on therein.

6.2 Use of Certain Areas. There shall be no cbstruction

—-10-—
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of the Common Elements, nor shall anything be kept or stored on
any part of the Common Elements without the prior written consent
of the Board of Managers, except as specifically provided herein.
Nothing shall be altered on, constructed in, or removed from.,

the Common Elements except upon the prior written consent of

the Board of Managers. No clothes, laundry or other articles
shall be hung, exposed or stored in any portion of the Common
Elements or on or about the balconies, porches, lanais, patios,
tarraces, windows or exteriors of buildings; except that garden
furniture may be stored on pqrches, balconieg; lanais, patios

and terraces.

6.3 Prohibition of Damage and Certain Activities. Nothing

shall be done or kept in any Unit or in the Common Elements or
any part thereof which would result in the cancellation of the
insurance on the Unit or any part thereof or increase the rate

?

of the insurance on the Unit or any part Ehereof over what the
Board of Managers, but fo; such activity, would pay, without the
prior written consent of the Bocard of Managers. Nothing shall be
done or kept in any Unit or in the Common Elements or any part
thereof which would be in wviolation of any statute, rule, ordi-
nance, regulation, permit or other wvalidly imposed regquirement
of any governmental body. No damage to, or waste of, the Common
Elements oxr any part thereof shall be committed by any Owner or
any invitee of any Owner, and each Owner shall indemnify and
hold the BRoard of Managers and the other Owners harmless against
all loss resulting from any such damage or waste caused by him orx
his invitees; provided, however, that any invitee of the Devel-
opér shall not under any circumstances be deemed to be an invitee
of any other Owner. No noxious, destructive or offensive activi-
ty shall be_carried on in any Unit or in the Common Elements oOr
any part thereof, nor shall anything be dcne‘therein which mayl

be or may become an annoyance or nuisance to any other Ownexr or

-11-
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to any person at any time lawfully residing in the Unit.

6.4 Appearance of Unit. Each Unit Owner shall be responsi-—

ble on behalf of himself and the Unit occupants to keep his Unit
in a clean and orderly condition.

6.5 Animals. No animals, reptiles, birds, xrabbits, livestock,
fowl or poultry of any kind shall be kept, raised or bred in any
portion of the property, except that one dog, or one cabt, or one of
any other household animals or two birds may bs kept, as a pet, in
a Unit subject to approval by the Board of Managers. Theré shall
be no structure for such animal outside the Unit at any time un~
iess prior written approval is received from the Board of Managers.
Fish maintained in a household aguarium shall not be deemed to be
"animals". as defined herein.

6.6 Awnings and Antennas. No awnings, canopies, birdhouses,

shutters, or radio or television antennas shall be affixed to or
rlaced upon an exterior wall or roof of any building’or Unit with-—

ocut prior written comnsent of the Board of Managers.

6-7 Rules and Regulations. No owner shall violate the rules
and regulations forxr the use of the Units and of the Common Elements
as adopted from time to time by the Board of Managexrs.

6.8 Structural Alterations. No structural alterations to any

Unit shall be made by any Owner without prior written consent of

the Board of Managers.

6.2 Bigns and Commercial Activities. No signs, including

" For rent" or"“for sale” signs, billboards, objects of unsightly
appearance, o©r nuisances shall bhe erected, placed or permitted to
remain on any Unit oxr part of any building, nor shall any Unit be
used in any way orxr for any purpose which ﬁay endanger'the health
or unreasonably disturb other Owners of the Unit. No-commercial
activities of any kind shall be conducted in any part of the

Unit except activities intended primarily to serve-residents
thereof; provided, however, that the foregoing restrictions

shall not apply to the commexcial activities, including signs and

T T
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billboards, if any, of the Developer during tﬁe construction and
sales, or by the Board of Managexs in furtherance of its powers
and purposes.

6.10 Vehicles, No trailer, camper, motorcycle, truck or
other motor wvehicle, except an auntomobile, shall be stored or
parked overnight in any parking lot, street, driveway or carport -°
or in any other place or location within the Development, except
an enclosed garage. The foregoing restrictions shall not apply
to the Developer, its agents or contractors during the construc—
tion period. No work, labor, repalr or maintenance shall be done

or performed in,:on, about, or upon any motor wvehicle, boat, ma-
’chinery or equipment except within an enclosed garage or a Unit;
pProvided, however, that this restriction shall not impair +the
right of the Developer to construct improvements and shall fur—
ther not impair the right of the Developer and the Board of Mana-—
gers to repair and maintain the various Units and other improve-—
ments situated within the Development. All abandoped, and all
vehicles not bearing a current Missouri registration plate and
inoperative vehicles shall be removed f£rom the Land within ten
days follo%ing their abandonment or becoming inoperative or faii-
ure to bear a current Missouri registration plate.

6.11 Waste Disposal. Except temporarily during construction

by any builder, no lot or any part of the Common Elements shall be
used or maintained as a dumping ground for rubbish. Trash, gar—
bage, or other waste shall be kept in'sanitary containers which
shall be stored at all times within a garage or other enclosed
structure except on such days that any public agency or privaﬁe
contractor is scheduled to pick up the contents of such containers.
All incinerators or other equipment for the storage or disposal

of such material shall be kept in a clean and sanitary condition;
provided, however, that.this Provision shall not be binding upon

the Developer.
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6.12 Restrictions of Master Indenture. All restrictions

set forth in the Master Indenture of Heritage are made applica-

ble to the Development.

ARTICLE VII - INSURANCE

7.1- Insurance. Insurance policies upon the Developwent
covering the items described in paragraph 7.2 of this Article
shall be purchased by the Board of Managers for the benefit of
the Board of Managers and the Unit Owners and their mortgageeaes
as their interests may éppear. Pfovision shall be made for the
issuance of certificates of mortgage endorsements +to the morﬁ—

Jgagees of Unit Owners.

7.2 Types of Insurance. Insurance shall cover the follow-—

a. 'All buildings and improvements upon the Land and
all personal property included in the Common Elements in an a—
mount equal_to the maximum insurable replacement value, excluding
foundation and excavation costs, as determined annually .by the
Board of Managers. Such coveragé shall afford protection against
loss or damage by fire and other hazards covered by a standard ex-—
tended coverage endoxrsement, and such other risks as are customar—
ily covered with respect to buildings similar +to the buildings on
the land, such as vandalism and malicious mischief;

b. Public liability in such amounts and with such
coverage as shall be reguired by the Board of Managers, including
but not limited to hired automobile and non—owned avtomobile cov-—
erages, and with cross liébility endorsement to cover liabilities
of the Unit Owners as a group to a Unit Ownerx ;

c. Workmen's compensation as required by Law;

d. Such other insurance as the Board of Managers
shall determine from time to time o be-desirable.

7-3 Payment of Insurance Premiums. Premiums upon insur-—

ance policies purchased by the Board of Managers shall be paid by

—14-
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V.4 Insurance Claims. Each Unit Owner by acceptance and

recording of an instrument of conveyance of a Unit shall be con-
clusively deemed to have assigned to the Board of Managers his
insurable interest in the Unit owned by him. The Board of Managers
is hereby irrevocably appointed agent for each Unit Owner *ro adjust
all claims arising under insurance policies purchased by the Board
of Managers, and to execute and deliverﬁfeleases upon the payment

of claims.

7.5 Ownerx's Responsibility. Insurance coverage on the

furnishings initially placed in ﬁhe Unit by the Developer, ex-—
cept to the extent that the Board of Managers pursuant to Sec—
tion 7.2 hereof elects to arrange for casualty insurance,

and, regardless of the Board of Managers' election, insurance
coverage_against loss from theft on all personal property,.and
insurance coverage oOn items of personal property placed in the
Unit by Owner, and casualty and public liability insurance cov- *
verage within each individual Unit and for activities of the
Owner, not acting by the Board of Managers, with respect to the
Common Elements shall be the responsibility of the respective
Oowners.

7.6 Insurance Proceeds. The Board of Managers shall re-

ceive the proceeds of any casualty insurance payments received
under policies obtained and maintained pursuant to this Article.
-To the extent that reconstruction is required herein, the proceeds
shall be used for such purpose. To the extent that reconstruction
is not reguired herein and there is a determination that the Unit
shall not be rebuilt, the proceeds shall be distributed in-the same
manner herein érovided in the event of sale of obsolete Units.

7.7 Ouwner's Own Insurance. Notwithstanding the provisions

hereof, each Owner may obtain insurance at his own expense PYro-
viding coverage upon his Unit, his personal property, for his

personal liakility, and covering such other risks as he may deem

-]l B
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diminish the insurance carrier's coverage for liability arising
under insurance policies which the Board of Managers obtains pur-—
suant to this Articile. 211 such insurance of the Owner's Unit
shall waive the insurance company's right of subrogation against
the-Baard of Managers, the other Owners, and the servants, agents,
guests of any of them, if such insurance can be obtained in the
normal practice without additional premium charge £or the waiver
of fights of subrogation.

ARTICLE VIII ~ DAMAGE OR DESTRUCTION

8.1 PBoard of Managers as Attorney in Fact. All of the

Owneré irrevocably constitute and appoint the Board of Managers
their true and lawful attorney in fact in their name, place and
stead for the purpose of dealing with the Development_upon its
damage or destruction as hereinafter provided. Acceptance by

any grantee of a deed from the beveloper or from any Owner shall
constitdfe appointment of the Board of Managers as such attorney >

in fact as herein provided.

B.2 General Authority of Board of Managers. As attorney

in fact, the Board of Managers shall have full power and complete
autheorization, right and power to make, execute and deliver any
prroof of loss, release, contract, deed, or other instrumenﬁ with
respect to the interest of a Unit Owner which may be nECessary_or
appropriate to exercise the powers herein granted, subject, how—
ever, to the rights of any mortgagee that may be granted under
any first Deed of Trust or insurance policy. Repair and recon-—
struction of the improvemenits as used in the succeeding Sections‘
means restoring any damaged building to substantially  the same
condition in which it existed priocr to damage.

8.3 Estimate of Costs.

Immediately after a casualty insur—

ed under one or more policies of insurance carried by the Board

—-16—
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of.Managers, the Board of Managers shall take whatever action
may gé éppropriate ﬁo obtain whatever payvment is dﬁe under such
policies of insurance and further to obtain reliable and detailed
estimates of the cost to rebuild or repair so as to place the
damaged property in a condition as good as that before the casua—
alty, subject to the provisions of Section 8.7 below.

B.4 Assessment for Additional Funds. If the proceeds for

insurance are not sufficient to defray the estimated cost of re-—
construction and repair by the Board of Managers, assessment shall
be made against the Unit Owners who own the damaged property, and
against all Unit Owners in the case of damage to the Common Ele-—
ments, in‘sufficient amounts to provide funds to pay the estimated
costs. Additional assessments may be made at any time durxing, or
following the completion of, faconstiuction. Such assessments
against Unit Owners for damage to Units shall be in proportion

to the <ost of reconstruction and repair of theirx respective
Units as determined by the Board of Managers. Such assessments
on account of damage to Common Elements shall bhe in proportion

to the Unit Owner's assessment share as heretofore defined.

¥

8.5 Repair or Reconstruction, As soon as practicable gf-

ter receiving the proceeds of insurance or if in the judgment of
the Board of Managers further delay is necessary to obtain the
sums due from assessments made against Unit Owners, then after
the receipt of such part of such assessments necessary in the
Judgment of the Board of Managers, the Boaxd of Managers shall
pursue to completion the repair or reconstruction of the part. of
the Unit damaged or destroyed. No consent or other action by any
Unit Ownér shall be necessary in connection therewith. Such re—
rair or reconstruction shall be in accordance with the original
Aplans and specifications of the Unit or may be in accordance with
any other plans and specifications the Board of Managers may ap~—

prove, provided that in such latter event the number of cubic
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feet and the number of sguare feet of any Unit may not vary by '
more than five percent (5%) from the number of cubic feet and
the number ©of sguare feet for such Unit as originally constructed
pursuant to such original plans and specifications, and the lo-—
cation of the building shall be substantially the same as prior
to damage or destruction.

8.6 Application of Funds for Reconstruction. Regardless of

any provision in any deed of trust to the contrary, the proceeds
of any insurance claim shall be applied first to the costs of re—
§;urreconstruction and shall be the initial funds disbursed for
such purpose. If there is any balance of insurance proceedsrre~
maining after éuch repair or reconstruction, such balance shall
become part of the genefal funds of the Develcpment and expended
as part of the aﬂnual budget subje&t, however, to the rights of
any mortgagee under any first Deed of Trust. If there is any bal=-
ance of funds obtained from the Owners of Units, such balance shall
be réfunded to such *‘Unit Owners in proportion to the amount of
their original contribution, subject to the rights of any mortgagee

under any first Deed of Trust.

8.7 Decision Not to Rebuild. If the Board of Managers
determines not to repair or reconstruct the damage to any build-
ing which has been damaged or destroyved, such building shall be
razed and the proceeds of insurance distributed in the same man—
nex herein provided in the event of sale of ébsolete Units.

8.8 PFailure of Owner to Pay Assessments. If any Owner or

Owﬁers of Units fail to pay when due any assessment made against
them under the provisions of this Article, the Becard of Manégers
may advance from the general funds of the Development such amount
as may be necessary to repair or reconstruct such Units, and fur-—
ther, in such event, may proceed to enforce such assessments in
‘any manner provided in Article XI below, including- foreclosure.
ARTICLE IX -~ PARKING AND VEHICLES
9.1 General. The Board of Managefs may make Such reasonable

rules and regulations, including assignment of parking spaces,

from time to time as they, in their discretion, may determine in

~18-"
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order to curtail unreasonable parking, abandonment of wvehicles,
storage of vehicles, extensive repairing of vehicles, prohibiting
trucks, c¢ommercial vehicles, boats, trailers, campers, motorcycles,
. motor bikes or other vehicles which the Board may, in its discre-—
tion, determine objectionable, and other abuses of like nature.

9.2 Parking Spaces. - Parking spaces shall remain unallocated

until or unless the Board of Managers shall determine in its dis-—
cretion that it is in the best interests of the Unit Owners of the
Development to allocate such spaces, in which event the Board of
Managers shall allocate the spaces to Fhe Unit Owners in such
manner as the Board of Managers shall deem fair and equitable.

Such allocations, if made, may be modified by the Board of Mana-—

1

gexrs from time to time.

9.3 Abandoned . oxr Inoperative vVehicles. If any wvehicle is

abandoned or is inoperative for more than ten days or fails to
bear a current Misscuri registration plate forfmore than ten days,
the Board of Managers shall have the right to remove and dispose
of it in any mannexr which it determines and shall have the right
to enter upon any Unit and to use any available means to move
such wvehicle for such purpoée- The Board of Managers shall not
be liable to the owner of such vehicle or to the Unit Owner for
taking such action in good faith and shall not be accountable
thereto for the wvalue of such vehicle or any money received ffom
the disposition of such wvehicle. The cost of removing such wvehi-
cle may be assessed against the Unit Owner on whose Unit or adja—
cent to whose Unit such wehicle is found unless the Bbara of Mana-—
gers determines that such vehicle is owned or squect to the con-—
trol of anothexr Unit Owner in which ewvent such cost may be asses-—
sed against such other Unit Owner. It shall be conclusively pre-
sumed that: (1) any vehicle not: moved under its own power for ten
consecutive days is inoperative,.and {2) the Unit Owner on whose

Unit or adjacent to whose Unit such vehicle is found is responsi-

~-19-
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ble for its removal.

ARTICLE X - POWERS AND.DUTIES OF THE BOARD OF MAMNMAGERS

10.1 General. The property shall be administered by a Board
©f Managers {(hereinaftex called the "Board"}, elected by the Unit
Owners in the manner provided in Article XIV. The Board shall
have general responsibility to manage and administer the property.,
approve the annual budget, provide for and coilect monthly and
other assessments and arrange and direct the management of the
parcel, all as hereinafter more particularly provided. It shall
promulgate rules and regulations relating to the use of the Com-
mon Elements and facilities, including any recreation facilities,
park and any other similar facilities and may limit the use of
the same to Unit Owners or Lessees and their families, guests,
invitees and servants of either. No person shall use the Com—
mon Elements in any manner not in accordance with such rules and.
regulations. Specifically, and not by way of limitation, the
Board of Managers shall have power to do gll of the following:-

10.2 Employment of Manager. To employ a manager and/oxr a

managing agent to carry out the administrative duties given to
the Board and pay such manager and/or sucﬁ nanaging agent reason-~
able compensation.

10.3 Expenses. To estimate the cost 0of the expense of admini-
stration and of maintenance and repair of all Common Elements and
Shared Elements (whether owned by the Developer or ithe Board of Manam
gers or the Unit Owners) including the éost of all water used, sewer
charges and the cost of trash and garbage pickup and removal, if any,
all salaries and fees for employees, including the manager and/or
managing agent and all other amounts needed in the performance of the
duties herein assigned shall be determined. After determining
the total amount needed annually for all such puréoses,rsﬁch a—
mounts shall be paid in the manner hereinafter prdvided-

10.4 Maintenance and Records. To provide for maintenance,
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fepalr and replacement of the Common Elements {whether owned by
the Developer or the Board of Managers orxr the Unit Owners) and .
Shared Elements, to determine the method of approving payment vou-
chers, a mannex for estimating the amount of the annual budget and
the manner of assessing and collecting from the Unit 9wners their
respective shares of the estimated expenses and all other expenses
lawfully agreed upon at a meeting of Unit Ownexrs called and con-
ducted as reguired under Article XTIII hereof; to furnish, upon
ten days' written reguest of any Unit Owner, a statement of that
Owner's account setting forth the amount of.any unpaid assessments
or other charges; to keep detailed, accurate records 4in chronoloéi~
cal order of the receipts and expenditures affecting the Develop-
ment, 'specifying and itemizing the maintenance and repair expenses
of the Common Elements and any other expenses incurred. Such
records shall be available during normal business hours for an
examination by Unit Owners.

16.5 Employees. To employ and retain Persons necessary
for the maintenance, repair and replacement of any part of the
Development that the Board of Managerxs is obligated to maintain,
repair or replace.

10.6 Easements. To establiish, grant and dedicate casements

(including easements for public utilities and private sanitary
sewer lines) in addition to any shown on the plat, in, over or
through the Common Elements (at such time as title to the Common
Elements(shall be conveyved to the Board of Managers) whether for
the benefit of the Unit Owners or not; and further to release or
abandon any easement granted to the Board of Managers or appur—
tenant to the Common Elements. In connection herewith, ﬁhe Board
of Managers is hereby constituted the Attorney~ln~fact for the
Unit Owners to execute documents neceaessary to carry out the terms

of this provision.

10.7 Declaration and Plat. To execute and file any amendment

—21-
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to the .Declaration or plat or both which have been adopted by the
Unit Owners as set forth in Article XVIII hereof; provided, however,
that if any amendment to the Declaration or plat is made by the
Developer pursuant to Article XV hereof, that the Developex

shall execute and record such amendment to ﬁhe Declaration or plat.

10.8 - Pet Permits. To issue pet permits for the keeping of

animals permitted under Section 6.5 hgreof, provided the Board
determines that such animals will not be a disturbance or in any
way be or become a nuisance, and to revoke any permit so issued
should the Board conclude that keeping the animal in or about the.[
Unit will not be in the best interests of the Development. The
decision of the Board to issue or to revoke a permit shall be
absolute.

8

16.9 Exterior Improvements by Unit Owners. To issue pex—

mits. o Unit Owners to make exterior improvements, permanent oxr
temporaxy decorations oxr plantings. The decision of approval
or disapproval of the Board shall be absolute.

10.10 Sign Permits. To issue permits to Unit Owners for

the instalilation of "For Rent" ,and "For Sale" signs of such size,
duration, location and number per building as the Board shall
establish by rule to apply egqually to all Unit Owners in ordexr to
provide for adeguate identification of such Units as may, from
time to time, be for sale or for rent to the public without un-—
necessarily detracting from the appearance of the property.

10.11 Rules and Regulations. To establish traffic regu—

lations and administrative rules and regulations governing the
operation and use of the Common Elements (whether owned by the
Developer or the Board of Managers or the Unit Owners); The De~
veloper shall have the right without obtaining the assents of the
Unit Owners to establish reasonable rules and regulations priorx

to the election of the first Boarxrd of Managers.

W

10.12 Personal Propexrty for Common Use.

To acguire and hold for the use and benefit of all of the
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Owners tangible and intangible pérsonal property and to dispose

of the same by sale or otherwise, in which event the beneficial
interest in any such property shall be deemed to be owned by the
Owners in the same proportion as t+heir respective interests in the
Common Elements. Such interest shall not be transferable except
with the transfer of a Unit. A transfer of a Unit shall transfer +o
thé transferee ownership of the transferor's beneficial interest
in such property without any reference thereto. Fach Owner may
use such property in accordance with the purpose for which it is
intended, without hindering or encroaching upon the lawful rights-
of other Owners. The transfe£ pfAtitle to a:Unit undexr foreclo-
sure shall entitle the purchaser to the interest in such personal
property associated with the foreclosed Unit.

10.13 Miscellaneous Services To obtain and pay for the

services of any person or entity to manage its affairs, or any
rart thereof, to the extent it deems advisable, as well as such
other personnel as the Board of Managers shall determine o be
necessary or desirable for the proper operation of the Develop-—
ment, whether such personnel are Ffurnished or employed directly
by the Board of Managers or by any person or entity with whom
or which it contracts. The Board of Managers may obtain and pay
for legal and accounting services necessary or desirable in con-—
nection with the operation of the Development orx the enforcement
of this Declarqtion. The Board of Managers may arrange with
others to furnish lighting, heating, water, trash collection,

sewer service and other common services to each Unit.

10.14 Sharing of Facilities and Services. To enter into
any leases or contracts, either oral or in writing, with the
Association or the Developer or any other person or legal entity
regarding the sharing of use of and payment of exXpenses for any
recreational facilities, storage buildings, maintenance eqﬁipment,
or employees, on such terms and éonditions as the Board of Managers

shall in its sole discretion deem proper from time to time.

—_-23
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10.15 Transfer of Property to and From Board of Managers.

Any conveyance of land or any interest therein or of any personal
or intangible property may be made to the Board of Managers and,

if so, shall have the same legal effect as if such real estate,
property, or other rights were made directly tgo the Unit Owners.

In the eavent of the sale, grant, pledge, assignment or other trans-—
fer of any part of the Common Elements or any other property or
interest therein owned by the Board of Managers or held by the
Board of Managexs for the benefit of the Unit Owners, the Board of
Managers shall have the right in its name to execute any deed, ‘deed
of trhst, easement, bill of sale or other instrument to effect such
transfer and the execution of same by the Board of Managers shall
have the same effect as if such instrument were executed by all
Unit Owners of the Development, and such purchasers shall have no
obligation to look beyond the acts of the Board of Managers.

10.16 Implied Rights. The Board of Managers may exercise

any other right or privilege given to it expressly by this Declara—
tion or by law, and every othex right or privilege reasonably +to
be implied from the existence of ang right or privilege givén to
it herein or reasonably necessary to effectuate any right or
privilege.

ARTICLE XI - ASSESSMENTS

11.1 Agreement to pay Assessment. Developer, for each Unit

owned by it within the Development, and Ffor and as the Owner of
the Development and every part thereof, hereby covenants; and
each Owner of any Unit by the acceptance of a deed therxefor,
whether or not it be so expressed in the deed, shall be deemed
to covenant and agree with each other and with the Board of Man-—
agers to pay to the Board of Managers annual assessments made
by the Board of Managers for the purposes provided in this De-
claration, and special assessments for capital improvements and
other matters as provided in this Declaration. Such assessments
shall be fixed, established and collected from time to time in
the manner provided in this Arxrticle. .

11.2 Amount of Total Annual Assessments. The total annual
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assessments against all Units shall be based upon advance esti-
mates of cash reguirements by the Board of Managers to provide
for the payment of all estimated expenses growing out of or con—
nected with all of the following: maintenance and operation of
the Common Elements and Shared Elements; the expenses of manage-
ment; taxes and special assessments until the Units are separately
assessed as provided by law; assessments due the Association undexr
the Master Indenture; premiums for all insurance which the Board
of Managers are reguired or permitted to maintain pursuant herxreto;
commen lighting and heating; trash collection; repairs and main-—
tenance; wages for employees of the Boaré of Managexrs; legal and
accounting fees; charges Ffor eledtricity, gas, water, and sewer
service attributable to the Development or otherwise not directly
chargeable to any particular Unit; any deficit remaining from

the previous period; the creation of a reasonable contingency

reserve, surplus or sinking fund; the cost of any shared services

I3 E

of personnel as provided in Section 10.314 above; the cost of main;
taining any priva%e streets; and aﬁy other expense and liabiiity
which may be incurred by the Board of Managers for the benefit of
the Owners under or by reason of this Declaration.

11i.3 Apportionment of Annual Assessments. The Assessment

Share of each Unit shall be made in the manner heretofore defined.
In oxdexr that those Units which have been constructed and occupied
may with reasonable prompitness receive the benefits of maintenance
by the Board of Managers for +the enjoyment of the Owners thereaof,
and also be subject to assessments therefor, and so as not to dis—
courage the Developer £rom voting for such assessments at such
times as the Developer may still own a substantial number of
Units in the Development which have not been constructed or

where there may be construction in progress with no Owners-re—
siding therein, and.the'assessments for which would impose a
burden on the Dbeveloper without +the Developer réquiring, de-

siring, or receiving the benefits of such assessments, it is

-2 5.
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therefore expressly provided that each of the Units in the Devel-
opment prior to the time arUnit is fully constructed and conveyed
by the Developer or occupied for residency purposes, shall be ex-—
empted from the assessments, charges and liens created herein for
any amounts, anything in these covenants and restrictions notwith-
stanéing.

11.4 Notice of Annual Assessments and Time for Payvment.

Thereof. Annual assessments shall be made on a January 1 through
December 31 fiscal year basis. The Board of Managers shall give
written notice to each Owner as to Fhe amount of the annual assess—
ments with respect to his Unit on ox before January 1 of each year
for the fiscal yvear commencing on such date. Such assessment
shall be due and pavyable in‘one payvyment or in installments, at
such time or times, as may be established by the Board of Mana-
gers; provided, howéver, that the Ffirst annual assessment shall
be for the balance of the fiscal year remaiﬁing after the date
fixed by the Board of Managers as the date of commencement of

. the Development. Each annual assessment or, if payable in in-
stallments, each installment payment shall bear interest at the '
raée of eight percent (8%) per annum from the date it becomes

due and payable'if not paid by such date. Failure of the Board
of Managers to give timelyrnotice of any assessment as provided
herein shall not affect the liability of the Owner of any Unit
for such assessﬁent, but the date when pavment shall become due
in such case shall be deferred to a date thirty (30) days after

such notice shall have been given.

11.8 Special Assessments for Capital Improvements. In ad-—

dition to the annual assessments authorized by this Article, the
Board of Managers may:from time to time make special assessments for
the cost of any construction, ox :ecopstruction, unexpectea repair
or replacement of the Development or any part thereof, orlfor any
other expense incurred or to be incurred as provided in this De-

claration. This Section shall not be construed as an independent

-
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source of authority for the Board of Managers to incur expenses,
but shall be construed to prescribe the manner of assessing for ex-—
renses authorized by other Sections hereof. Any amounts assessed
pPursuant hereto shall be apporticned among all Owners in
accordance with their Assessment Share as heretofore defined.
Notice in writing of the amount of such special asgessments and
the time for payment thereof shall be given pfomptly to the Owners,
and no payment shall be due less than thirty (30) days after such
notice shall have been given. A special assessment shall bear in-
terest at the rate of eight percent (8%) per annum from the date
it becomes due and payable if not paid within thirtyr(30) days af-

ter such date.

11.6 Special Assessments Against Particular Unit Owners.

If the Board of Managers £inds that any Unit Owner has failed +o
comply with the covenants and conditions of this instrument or

of any rule or regulation promulgated by the Board of Managers

Oor has otherwise caused damage to thé Pevelopment or any ,.Unit or
any part thereof, it shall have the right, after written notice to
the Unit Owner or Unit Owners affected thereby and a hearing at
which such Unit Owner or Owners shall have the right to appear, to
make a special assessment against a particular Unit Owner or Unit
Owners on account of such breach or damage.

11.7 Attorney's fees. In the event the Board of Managers

shall bring suit against any Unit Owner for a viclat+ion of any
of the provisions hereof or for the performance of any provision
hereby by & Unit Owner, the cost of such suit and a reasonable
attorney's fee, if such suit is successful, shall be assessed by
the Board of Managers against the Unit Owner or Owners affected

thereby.

2T -
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11.8 Lien for Assessments. All sums assessed to any Unit

pursuant to this Article, together with interest thereon as pro-
vided herein, shall be secured by a Lien on such Unit in favoxr of
t+the Board of Managers. Such lien shall be superior to all other
iiens and encumbrances .on such Unit except only fo¥:
a. valid tax and special assessment liens on the
Unit in favor of any governmental assessing authority; and
b. a lien for all sums unpaid on any first deed of

trust duly recorded in the St. Charles County Records, including
the periodic principal balance and interest and other sums +o be
made pursuant to such deed of trust and secured by the lien there-—
of in accordance with the terms of such instrument. All other
1iehors acguiring liens on any Unit after this Declaration shall
have been recorded shall\be deemed to have consented that such
liens shall be inferior to future liens or assessments provided
herein, whether or not such consent be specifically set forth in
the instruments creating such liens. - .

To evidence a lien for sums assessed pursuant t+to this Arti-—
cle, the Board of Managers may prepare a written notice of lien
setting forth the amount of the assessment, the date due, the
amount remaining unpaid, the name of the Owner of the Unit and a
description of the Unit. Such a notice shall be signed by the
Board of Managers and shall be recorded in the Office of the
Recordexr of Deeds of St. Charles County, Missouri. No notice of
lien shall be recorded until there is a delinguency in:ﬁayment
of thé assessment. Such lien may be enforced by jJjudicial fore-
closure by the Board of Managers in the same manner in which
mortgages on real property may be foreclosed in Missouri.  In
any such foreclosure, the Ownexr shall be regquired to pay the
costs and expenses of such proceeding, the-cqsts and expenses
of £iling the notice of lien and all reasonable attorneys’' fees.

A1l such costs and expenses shall be secured by the lien being

—-2 8-
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foreclosed. The Owner shall also be reguired to pay to the Board
of Managers any assessments against the Unit which shall become
due during the period of foreclosure. The Board of Managers shall
have the right and power to bid at the foreclosure sale or other
legal sale and to acqguire, hold, convey, lease, rent, .encumnber,
use and otherwise deal with the same as the Owner thereof.

A release of notice of lien shall be executed by the Board
of Managers and recorded in the Qffice of the Recorder of Deeds
of St. Charles County, Missouri, upon payment of all sums secured
by a lien which has been made subject of a recorded notice of
lien.

Any encumbrancer holding a lien on a Unit may pay, but shall
not be required to pay, any amounts secured by the lien created
by this Section, and upon such payment encumbrancer shall be sub-—
rogated to all rights of the Board of Managers with respect to
such lien, including priority.

The Board of Managers shall report to any encumbrancer of a
Unit any unpaid assessments remaining unpaid for longer than
ninety (90) days after the same shall have become due; provided,
however, that such encumbrancer shall first have furnished to

the Board of Managers written notice of such encumbrance.

11.9 Perscnal Obligation of Ownexr. The amount of any an-
nual or special assessment against any Unit shall be the personal

obligation of the Owner thereof to the Board of Managers. Suit

to recovér a money judgment for such personal obligation shall be
maintainable by the Board of Managers without foreclosing or waiv-—
ing the lien securing the same. No Owner may avoid or diminish
any pexsonal obligation by waiver of the use and enjoyment of

any of the Common Elements or by abandonment of his Unit.

11.1C¢ Acceleration of Installments. If +the Board of Managers

. determines that any annual or special assessment shall be paiad

in installments and any Unit Owner shall fail to pay any install-—

—20.
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ment thereof when due, the Board of Managexrs may at its option
declare the remalning balance of such assessment due and payabkle
at once and may further maintain suit for such entire remaining
balance and file a lien therefor as if the Unit Owner had failed
to pay each and every installment when due.

11.11 Personal Liability of Purchaser for Assessments.

subject to the provisions of Section 11.9 a purchasex of a Unit
shall be jointly and severally liable with the seller for ail un-—
paid assessments against the Unit up to the time of the grant or
conveyance, without prejudice to the purchaser's right to recover
from the seller the amount paid by the purcﬁaser for such assess-~
ments. b
ARTICLE XIT -— BOARﬁ OF MANAGERS MAY ACT FOR OWNERS
ACTIONS, SERVICE PROCESS:

2.1 Board may hold Title. The Board of Managers is

authorizgd and empowered to borrow money, and to lease, mortgage,
p}edge or otherwise grant a security interest in any part of the
Common Elements (at such time as title to the Common Elements has
beaen conveyed tcoc the Board of Managers) in order to secure any
such loan of money and to construct any structures, buildings,
raecraeational facilities of any type, or any other improvements
£from time to time on the Common Elements as the Board of Managers
shall deem necessary o©or convenient in its sole discretion.

1z.2 Board May Sue. Without lLimiting the rights of any

Unit Owner, actions may be brought by the Board of Managexrs in

the names of the members of the Board of Managers on behalf of
two or more of the Unit Owners, as their respective interests
may appear, with respect to any cause of action relating to the
Commorn Eleménts or more than one Unit.

12.3 Board May Act As Agent for Process. In the event

of any violation of any ordinances affecting the Common Elements,
(at such time as title to the Common Elements has been conveyed

to the Board of Managers) serviceée of notice thereof or service of

-3
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process in any prosecution for ordinance viclation may be made on
any member of the Board of Managers in lieu of naming or serving
all Unit Owners having an interest in the Common Elements, and
such proceedings shall bind all Unit Owners. Service of such pro-—
cess on any three members of the Board of - -Managers shall be conclu-—
sively deemed to be valid service on the entire Board of Managers.
A member of the Board of Managers served with a summons shall} im—
mediately notify the other members of the Board of Managers. In
the event that judgment is rendered in such proceeding against the
Board of Managers, the Board of Managers shall satisfy suéh judgment
}rom the assets of the Development, but shall not be personally lia—
ble for the payment thereof. Boaxrd of Managers shall héve the xight
to pro rate and assess any costs so incurred. against those Unit
Owners that gave rise +o the cause of action, viclation and -“Sjudag-
ment. In the event the Unit Owners do not satisfy the special as-
sessment, the Board may proceed under Section 11.8 hereof.

ARTICLE XIII — VOTING AND MEETINGS OF UNIT CWNERS

13.1 vVoting Rights. Only one person shall be entitled to

wvote for the COwners of each Unit and such person shali be knowr
as the "voting member". Should more than one person own a Unit,
the wvoting member shall be designated by all owners in writing,
properly filed with the Board. Any such designation may be re—
voked at any time in writing properly filed with the Board.
Should the saﬁe person or persons, including Developer, o&n more
than one Unit, the same voting member may be designated for each
Unit, and, in this event, he or she or the Developer shall have
one vote for each such Unit. A corporation, if an Qwner, shall
act through its president or through such other officer or direc-—
tor as the Board of.Directors designates in writing. All desig—-
nations of voting members shall be held by the secretary among
the records of the Board.

13.2 Meeting.

a. Quoruam: The majority (as defined in Section 2.13
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hereof}) of all voting members shall constitute a gquorum for

any meeting. Any action may be taken at any meeting at which a
gquorum is present upon the affirmative vote of the majority {(as
defined in Section 2.13) of the members present.

b. Annual Meeting: The first annual meeting of the

members shall be held approximately or within five {5) days either
way of one year from the date of the election of the first Board,
all members being given ten (10) days written notice by the

Board of such meetings, such notices being sufficient if deposi-~
ted in the mail boxes for the Units. Annual meetings shall there-—
after be held approximately or witﬁin five (5) days either way of
the same date with the same notice.

<. Special Meetings: Special meetings of voting members

may be called at any time for the purpose of considering any mat-—
ter reguiring the approval of the members or for any other reason-
able purpose. The majority of the Board or two—thirds of the
voting members may call any such meeting upon giving ten (10) days
written nbtice in the same manner as provided for notice for an-
nual meetings.

ARTICLE XIV - BOARD OF MANAGERS

14.1 Authority oFf Developer P&rnding Sale of all Unitss — Une -- - -

til all Units have ﬁeen sold for initial occupancy, the Devel—
oper or any other person, corporation, Partnership or legal en—
tity so designated by the Developer by recorded instrument, shalil
exXxercise the powers and‘duties of the Board of Managers.

14.2 Number, Term and Election: Following the sale of all

Units as provided above, a Board of Managers of six (Gf rersons
shall be elected with staggered terms, in the following manner:

A notice of such election shall be given either by the Developar
or the Owners of any three Snits to all Unit Owners in the same
manner and within the same time provided in Séction 13.2 ()
above. Voting shall be by the manner provided in Section 13.1 a-

bove or Section 20.10 below. For the purposes of this meeting

—32—




soox 717 e 1794

only, a guorum of Unit Ownexs shall not be necessary. The two mana-—
gers receiving the largest and second~largest number of wvotes

shall serve three—vear terms; the two managers receiving the

third anad fourth largest number of votes shall serve two-—-year

terms; and the remaining two managers shall serve one—year

terms. Any ties may be broken by lot or mutwal agreement. There—
after, two Managers shall be elected annually to each serve three
(3) yvear terms. The members of the Board of Managers shall serxve
without compensation. Each Unit Owner (whether joint, individual
oxr corporate) shall be entitled to one {l) vote.

14.3 OQfficers of the Board of Managers. The officers of

the Board shall consist of a president, a secretary and a treasur-
er, each of whom shall be a member of the Board and elected by .
that Board. The president shall preside over all meetings of the
Board and of the voting members. The .secretary shall keep minutes
of all meetings of the Board and of the voting membexrs and, in
general, perform all duties incident to the office of secretary.-
The treasurer shall keep all financial records and books of ac-
count. The Board shall purchase a fidelity bond for the tréasurer
or for any other person or persons handling funds belonging to
Unit Owners. The premium for such bond shall ke a common expense,
apportioned and ceollected in the same manner aé other common ex—
pensaes. A guorum for the Board shall comprise four (4) members.
A majority of these present shall be required to adopi any resolu—
tion except that in the case of a2 modification or imposition of any
assessment not less than four (4) members of the Board shall be
regquired to affirmatively approve such resolution. Meetings shall
be held at regplar_intefvalg at the time and place established by
+the Board, and special meetings may be called on five (5) days® 7
written notice by any two members or by unanimous waiver thereof.

14.4 Removal of Member from Board of Managers. Should any

member of the Beoard cease to be a Unit Owner or if he shall die

or resign or suffer other disability, his term of office shall
thereupon automatically terminate and‘the remaining members of the
Board shall call a special election to f£ill the unexpired term of
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such member. A member may be removed for cause by a majority
vote {as defined in Section 2.13) of the Unit Owners.
ARTICLE XV - AUTHORITY OF DEVELOPER AND POWER OF ATTORNEY

15.1 Modification of Declaraticn. Each person acguiring

a Unit hereunder shall be conclusively deeméd to have appointed

the Developer as the Unit Owner's Attorney—-in~-fact for a period

of six years expiring from the date of recording of this Declara—
tion. During this period, the Developer reserves the right'and shall
have full power and authority to amend this Decla;ation and any record
plat pextaining to the Development by including any additional parcel
or parcels of land or to delete any pParcel or portion thereof or to
remove, release and delete any part of the Development from its de-—
signation as Common Elements and from all servitudes and rights pre-—
viously appurtenant to such areas as Common Elements or to change the
number of Units affected by this Declaration. buring the six (6) year
periocd hereof, the Developer, in executing aﬁy amendment consistent
with the foregoing, shall ge ?onclusively deemed to have beén acting
within the scope of the Develéper's authoiity as herein specified, and
all Unit Owners shall be estopped from questioning the right of

the Developer herein granted and reserved.

15.2 Exercise of Board of Managers' Powers. Until such time

as ‘the Board of Managers provided for in this Declaration is elec—
ted, Developer shall exercise all of the powers, righﬁs, duties
and functions of the Board of Managers.

15.3 Partial Development. Until all Units have been completed

and sold by the De#eloper, the Developer shall have full power and
authority to make an eguitable allocation of the use of the Common

Elements among the uncompleted, completed, occupied and unoccupied

Units.

15.4 Advertising By the Developer. Notwithstanding any

provision hereof to the contrary, at all times and from time to
time prior to Developer conveying all Units of this Development
to third parties, Developer (and its successors and mortgagees)
shall have the xright and privilege (1) to erect and maintain ad- ’

#ertising signs (illuminated or non—-illuminated) , sales EFlags, -
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other sales devices and banners for the purpose of aiding the

sale of Units in this Development, and ~{(ii) to maintain sales,
business and construction offices in Units of this Develdopment

to facilitate the compietion of construction of the buildings

and improvemants comprising this Development and sale of Units
thereof, The conséruction of the buildings and improvements by
Devéloper shall not be considered a nuisaﬁce and Developex here-
by reserves the right and privilege for itself (and its successors
and mortgagees) to conduct the activities enumérated in this para-—
graph until all Units of this Development have been completed and
conveyed to third parties who have purchased the same for resi-—
dential purposes. All rights afforded Developer under +this Arti-
cle shall inure to the benefit of any mortgage holder acguiring

title to any Unit hereunder.

15.5 Alterations by Developex. Notwithstanding the pro-

visions of Section 4.3 above, the Developer shall have the right
to make alterations to Units orxr buildings, to remove any portion
thereof, or make additions thereto until such time as the Board of
Managers provided for in this Declaration is elected, provided,
however, that this right shali not extend to a Unit which has
been conveyed by the Developer for initial occupancy.

15.6 Assignment of Developex's Rights. The rights of the

Developer underx this Article shall be deemed to be a property
right and may be transferred, conveved, sold, assigned,‘pledged,
or hypothecated in any manner by the Developer.
ARTICLE XVI - SALE OF OBSOLETE UNITS

The Owners representing an aggregate ownership interest of
eighty~-five percent (85%) or more of the Units may agree that
the Units are obsolete and that the Development should be sold.
Such an agreement must have the unanimous approval of every first
Mortgagee of record at the time such agreement is made. In such
instance the Board of Managers shall forthwith record a notice
setting forth such fact or facts, and upon the recording of such

notice by the Board of Managers the Development shall be sold by




Book 17 eace 1797

the Board of Managers as attorney in fact for all of the Owners
free and'clear of the provisions contained in this Declaration
as it may from time to time be amended or supplemented. The
éale proceeds shall be apportioned among the Owners in proportion
to their assessment share as heretofore defined, and such appor—
tioned proceeds shall be paid into separate accounts, each such
account representing one Unit. Each such account shall remain
in the name of the Board of Managers, and shall be further iden-—
tified by the Unit designation and the name of the Owner. .From
each separate account the Board of Managers, as attorney in fact,
shall use énd disburse the total amount of such accounts without
contribution from one account to the other, first to payment of
valid tax and special assessment liens on the Unit in favor of
any governmental assessing authority; next to the holder of any
first mortgage lien on the Unit; next to payment of assessments
made pursuant to this Development Declaration; next to other
lienors in the order of priority of their liens; and the‘balance
remaining, if any, to each respective Owner.

ARTiCLE XVII — REMEDIES FOR BREACH OF COVENANTS,

RES'.;['RICTIONS AND REGULATIONS

17.1 Abatement and Enjoyment. The wviolation of any re—

striction or condition or regulation adopted by the Board of
Managers of the breach of any covenant or provision herein con-
tained shall give the Board of Managers the xight, in addition
to the rights set forth in the nexﬁ succeeding section:

a. To enter upon the property upon which, or as
to which, such viclation or breach exists and to summarily abate
and remove, at the expense of the defaulting Owner, any structure,
thing or condition that may exist thereon contrary to the intént
and meaning of the provisions hereof, and Developer,‘or its suc—
cessors or assigns, or the Board of Manaéers or its agents,zshall
not thereby be deemed guilty in any manner of trespass; ox

b. To enjoin, abate or remedy by appropriate legal

-
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pProceedings, either at law or in eguity, the continuance of any
breach.

17.2 Foreclosure. If any Unit Owner (either by his own

conduct or by the conduct of any other occupant of his Unit)

shall vioclate any of the covenants or restrictions or pProvisions
of this Declaration or the Regulations adopted by the Board of
Managers and such violation shall continue for thirty (30) days
after notice in writing from the RBoard of Managers or shall oc-
cur repeatedly during any thirty (30) day periocd after written
notice or request to. cure such viclations from the Board of
Managers, then the Board of Managers shall have the power to fore—
close the Ownership interest of such Unit Owner as provided under
the laws of the State of Missouri for judicial foreclosure of
mortgages or deeds of trust. The proceéds of any such Fjudicial
sale shall first be paid to discharge court costs, master's or
commissioner's fees, court repérter charéés, reasonable attorney’'s
fees and all other expenses of the proceeding, and alf such items
shall be taxed against the defaulting Owner in said decree. Any
balance of proceeds aftexr satisfaction of such charges and any un-—
paid assessments hexreunder or any liens shall be paid to the Unit
Ownexr. Upon the confirmation of such sale, the purchaser thereat
shall thereupon be entitled to a deed +o the Unit Ownership aﬁd
to immediate possession-of the Unit sold and may apply to the
‘Court for a writ of execution for the purpose of acguiring such

possession.

17.2 Attorney's Fees. In the event the Board of Managers

shall bring suit against any Unit Owner for a violation of any
of the provisions hexreof, thé costs of suit and reasonable attor—
ney's fees will be Eaxed as costs against the Unit Owner upon the
Board prevailing.

ARTICLE XVIIY — REVOCATION OR AMENDMENT TO DECLARATION

18.1 Amendment by Unit Owners. After Developer no longer
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holds any Units in the Development, this Declaration may be amended
by an instrument duly recorded and executed by at least sixty (60)

percent (60%) of the Unit Owners, but such amendment shall not ef-

fect the rights of any mortgagee vested prior thereto.

r8.2 Revocation. This Declaration may be revoked by an in-

strument in writing duly recorded and: executed by the Owners of
eighty—-five percent (85%) or more of the Units and the holders of
all first deeds of trust encumbering the Units.

ARTICLE XIX — ADDITIONS TO DEVELOPMENT

19.1 Additional Land. The Developer or its successors or

assigns may from time to time make this Declaration aéplicable
to an additional parcel or parcels of land in St. Charles County,
Missouri, by the recording of a separate instrument expressly

adopting this Declaration and making such additional land subject

thereto.

19.2 Additional Easements, lLicenses or Property Rights.

The Developer or its successors or assigns may from time to time
grant to the Unit Owners easements, licenses, fee simple owner-—
ship {including ownership in any form of joint tenancy with per-
sons oY other legal entities other than Unit Ownérs}, or other
property rights pertaining to a parcel or parcels of land or
buildings or other structures not included as part of the origi-
nal Development as heretofore described. such grant shall be by.
recorded instrument recorded in the St. Charles County Records
and the recording of such instrument shall make such property
rights granted or conveyed thereby part of the Developmeﬁt subiject
to this Declaration.
ARTICLE XX ~ GENERAL PROVISIONS

20.1 Captions. The captions of the various Articles andg

Sections are for purposes of reference only and are not deeﬁed to

have any substantive effect.

20.2 Notice to Mortgagees. Upon written request to the

Board of Managers the holder of any duly recorded mortgage ox
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deed of trust against any Unit shall thereafter be given copies of
any and all notices permitted or requifed by this Dbeclaration to
be given to the Unit Owner or Owners whose Unit Ownership is sub-
jJect to such mortgage or deed of trust.

20.3 Manner of Giving Ngtice. Notices required to be given -

to the Board of Managers may be delivered to any member of the
Board of Managers either personally or by certified mail addressed
to such member of officer at his Unit, return receipt reguested.

20.4 Notice in Event of Death. Notices required to be

given any devisee or personal representative of a deceased Unit
Owner may be delivered either personally ox by mail to such party
at his or its address appearing in the records of +the Court where—
in the estate of such deceased Unit Owner is being administered.

20.5 Acceptance by Grantee. Bach grantee of Developer, by

the acceptance of a deed of conveyance or each subseguent pur-—
-chaser, accepts the. same subject to all restrictions, conditions,
covenants, reservations, options, liens and charges, and the
Jurisdiction, rights and powers created'qr reserved by this De-
"claration or to which this Declaration is subject, and further by
the acceptance of such deed shall be deemed to have appointed the
Board of Managers as such Grantee's attorney in fact to take all

actions and to execute all documents and instruments which saigd

Board of Managers is empowered to take or execute under the terms
hexreof. A1l xights, benefits and privileges of every character

hereby granted, created, reserved or declared, and all imposi~—

tions and cbligations hereby imposed shall be deemed and taken +to
be covenants running with the land and shall bind any person hav-—
ing at any time any interest or'estate in said property and shall
inure to the benefit of such Unit Owner in like manner as though
the provisions of this Declaration were recited and stipulated at

length in each and every deed of conveyvance.

20.6 No Waiver. No covenants, restrictions, conditions,

obligations or provisions contained in this Declaration shall be

deemed to have been abrogated or waived by .reason of any failure

3w



ook 7477 PAGE 18C1

to enforce the same, irrespective of the number ©f vicolations or
breaches which may occur.

20.7 Saving Clause. The invalidity of any covenant, xe-—

striction, condition, limitation or any other provision of this
Declaration or any part of the same shall not impair ox affect in
any manner the wvalidity, enforceability or effect of the rest of
this Declaration.

20.8 Interpretation. The provisions of this Declaration

shall be liberally construed to effectuate its purpose of cre-—
ating a uniform plan for the development and operation of a
first—-class residential Development. The use of personal pro-—
nouns shall be construed to apply teo masculine, feminine ox
neuter gender as the context may regquire. Should any provision
of this instrument be deemed to violate the Rule Against Per-
petuities and is not subject to Section 448.210, Missouri
Statutes, then such provisions sha}l not be stricken but shall
be deemed to continue in force and effect for the longest time
permitted under Missouri law or for the life or lives in being
plus twenty—one vears and ten months thereafter. If any pro-
vision is deemed to be inwvalid, then the elimination of :such
provision shall not affect the remaining provisions.

20.9 Bonds. Before any Unit Owner shall become a member of
and serve on the Board of Managers, he shall be able to be bonded.
The Board of Managers shall procure a blanket fidelity bond on
themselves individually and collectively for the benefit of all
Unit Owners in 'the sum of at least Fifty Thousand Dollars ($50,000.00).
The bond shall be written only by a bonding company approved to
write fidelity bonds for Executors and Administrators by the St.
Charles County Probate Court. The cost of premiums for such blan-~
ket bond éhall be paid out of the common funds of this Development
as a general charge and shall not be borne by the individual mem— .

bers of the Board of Managers.

20.10 Voting by Joint Tenants. If joint Unit Owners fail

to designate a voting member under Section 13.1 above, whenever
any consent, approval, vote, proxy or other action (whether
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written or oral} of the Owners is required by the terms of this
Declaration, such consent, approval, vote, proxy or other action
may be made or given by any one of two or more joint tenants re-—
gardless of the type of joint tenancy.

ARTICLE XXI - CONDEMNATION

21.1 Auvthority of Board of Managers. In the event any corp-
oration or public agency or authority having the power of eminent
domain desires to acguire any Unit. oxr Units or part oxr all of the
Shared Elements or Common Elements, the Board ofiManagers are
hereby irrevocably constituted and appointed by the Owners as
their- true and lawful attorney in fact in their name, place, and
stead to do all of the following:

a. To negotiate the sale thereof in lieu of condemna-

tion.

b. To deliver any warranty deed oxr other instrument

ofl conveyance. -

r

Cc. To execute all~agreements, instruments, and éocu—
ments necessary or advisable in connection therewith.

d. To defend any such action and to prosecute a claim
for damages therefor as provided by law. ‘ '

e. To effect settlement of any award or judgment that
may be entered therefor.

£. To acknowledge satisfaction of judgment therefor.

g. To withdraw the amount of any award and to eXecute

a receipt therefor.

21.2 To Whom Award Pavable. The proceeds of any settlement

or award pursuant to actual or threatened condemnation shall be

made payable sclely to the Board of Managers.

23.3 Holding Proceeds of Award. The Board of Managers shall

hold the proceeds of any condemnation award, whether made by com-
missioners appointed by law or by a jury, in a separate savings
account until a final judgment is entered in such condemnation
action; provided, however, that the Board of Managers may in its
discretion apportion o a Unit Owner or Owners, subject to the

prior written consent of each such Unit Owner's first mortgagee,

such part thereof as the Board in its discretion determines
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necessarxy to avoid hardship to such Owners in which event such
Owners shall indemnify and hold harmless the Board of Managers,
to the extent of any payment so made to them, for the repayment
of any part of the award to the condemning authority if such re-—
payment is later regquired.

21.4 Distribution of Award or Settlement. The proceeds of

any settlemerit or final judgment made pursuant to, threatened or
actvual condemnation shall be expended or distributed by the Board
of Managers in the same manner as is provided in Article VIII foxr
the proceeds of insurance claims and in connection therewith the
Board of Managers shall have all of the following powers:

a. To decide not to rebuild as provided in Section
8.7 above.

b. Tolreconstruct any improvements sold or taken
pursuant to condemnation in the same manner as provided in Sec—

tions 8.2 through 8.6 above.

21.5 Failure of Owner to pay Assessments. If any Owner or

Owners of Units fail to pay when due any assessment made against
them wunder the provisibns of this Article, the Board of Managers
may advance from the general funds of'the Development such amount
as may be necessary to reconstruct the Common Elements or Units,
and furthex, in such event, may proceed to enforce such assess—
ments in any manner provided in Article XTI above, including fore—
closure.
IN WITNESS WHEREOF, Heritage Investment Company, has exe-—

cuted this Declaration this O+ day of Novcm‘:sr"‘ s 1975,

HERITAGE INVESTMENT COMPANY
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STATE OF MISSOURI )
i ) 58
COUNTY OF S7T. LOUIS )
. Cxy )
Oon this 7/ "day of/;/g venpedesz » 1975, before me personally

appeared E. JERRY HARDESTY and JOSEPH L. JOHNSON, being the

sole partners of HERITAGE INVESTMENT COMPANY, a Missouri general
partnership, to me personally known, who, being by me duly sworn,
did say that they are the sole partners of said partnership and
said E. JERRY HARDESTY and JCSEPH L. JOHNSON acknowledged said
instrument to be the free act and deed of said partnership and
their free act and deed.

IN TESTIMONY WHEREOF, I have hereunto set my hand and af—
fived my official seal in the County and State aforesaid, the
day and year first above written.

Notary Public - d
DON E. LEWIS
St. Louis County, Missouri

The under51gned holder of and legal owner of the note secured by Deed of
st recorded in Book 711 Page 61 of the St. Charles County Records hereby
unsents to and subordinates its interest to the forgoing Declaration of Trust
“and Restrictions of Heritage Patio Homes. )

In witness whereof it has signed and sealed the foregoing this day
of ) » 1975,

LT COMMUNITY FEDERAL SAVINGS AND LOAN

‘ A . ASSOCTATION ) /
O B}\%i ﬁé% /;’—‘j ﬂ
=T HAROLD H. SMITH, E-PRES IDENT

STATE Oor - MISSOURI )
COUNTY OF ST. LOUIS )

85:

On this QZDT'H day of ADVEMRBRER » 1975, hefore me appeared HAROLD H. SMITH
to me personally known, who being by me duly sworn, did say that he is the Vice-
President of COMMUNITY FEDERAL SAVINGS AND LOAN ASSOCIATION, a Corporation organized
and existing under the laws of the United States of America, and that the seal affixed
to the foregoing instrument is the corporate seal of said corporation, and that said
instrument was signed and sealed in behalf of said corporation, by authority of its
Board of Directors; and said HAROLD H. SMITH acknowledged said instrument to be the
free act and deed of said corporation.

A =-1‘N TES’I‘IMDNY WHEREOF, 1 have hereunto set iny hand and affixed my official seal

o rn the Coﬂnty ._and State aforesa:u:l the day and year first above written.

S OASIIUARY 1T, 1977 /éi Q MA_%\
- . ey
by

Notary Public )
~43- HENRY K. SCHATZ u

.
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